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ANAND, INDIA—Like all new parents, the Canadian couple was ecstatic about taking home their new children — twins born in one of India’s roughly 350 fertility clinics.

The Canadians, both doctors, had paid a woman in India to carry their fertilized eggs to term. The going rate for a surrogate mother is close to $7,000, a windfall in a country where many labourers earn $1 a day.

The couple headed to the Canadian High Commission in New Delhi for travel documents. That’s where the legal and ethical complications of their case exploded.

Surrogacy is still uncharted territory for Canadian officials here. Even though medical officials in the Canadians’ home province urged that the paperwork be fast-tracked, High Commission officials ordered DNA tests, said a Western diplomat familiar with the doctors’ case.

The babies, the tests showed, were not related to the Canadian couple — or to the birth mother. They were the product of fertilized eggs from a different, unknown couple.

The Canadians left India broken-hearted. The twins may well spend their childhood in one of this country’s thousands of orphanages.

It’s one part of a fast-growing, multimillion-dollar commercial surrogacy business that churns out babies for hundreds of Europeans and North Americans each year.

India is now trying establish order in the “rent-a-womb” industry. The India Council of Medical Research is advising the government on new legislation that could be introduced this year to replace the country’s current surrogacy guidelines, which do not have the force of law.

Among other things, the legislation would prevent gay and lesbians from hiring surrogates, mirroring India’s legal ban on gay marriage. 

“We are following the law of the land,” says Dr. R.S. Sharma, a deputy director general at the ICMR in New Delhi.

Couples would be required to buy temporary health and life insurance for surrogates, and surrogates would get more say in negotiating their fee, Sharma says.

Surrogate child-bearing would also only be allowed after foreign couples obtain documents from their embassies promising surrogate-born babies would be granted citizenship in their genetic parents’ home countries.

That may not fly with Canada. 

Currently, the Canadian High Commission grants travel documents to children born via surrogacy. But the Department of Foreign Affairs is worried about potential cases in which surrogate mothers say they were exploited or threatened or who demand the return of children in Canada.

Canadian officials were rebuffed when they asked India whether it would be possible to treat surrogate cases as adoptions, whereby the children would first get an Indian birth certificate.

It’s a perplexing problem: What to do with a baby with two sets of parents and arguably two nationalities?

Anand , a hardscrabble city of 130,000 with narrow, dusty streets in the western Indian state of Gujarat, is widely regarded as the unofficial capital of India’s surrogate business.

On a side street near the main bazaar is the Akanksha Infertility Clinic. In 2007, medical director Dr. Nanya Patel was profiled on TV by Oprah Winfrey, making her the face of the industry.

Since 2003, surrogates hired by Patel have delivered 225 babies. Her clinic has 53 current cases. The price tag for Westerners typically exceeds $20,000.

Patel, a middle-aged woman with flowing black hair, says she ensures surrogates aren’t exploited. Women must be between 25 and 40. They must not have had more than two children of their own. They can’t donate their eggs — pre-fertilized eggs must be used — to limit potential emotional attachment between the birth mother and child.

Counsellors visit applicants at home to ensure their husbands are supportive. The women are tested for tuberculosis, diabetes, high blood pressure and HIV/AIDS. Each woman is allowed a maximum of three surrogate pregnancies.

Patel says she provides free health care for surrogates well after they deliver, and she pays legal costs for women who want to use their fees to buy homes in their own name, not that of their husband — a rarity, particularly in rural India.

It’s an effective sales pitch. An average of three women show up each day hoping to be hired as surrogates.

But some reports suggest Patel’s surrogates are “cloistered” and exploited by the doctor and western couples alike — an accusation that has dogged the surrogacy business for years.

“It’s ridiculous,” says Patel with a flash of anger, shifting a stack of patient files to offer a better view of an autographed photo of Oprah on her desk.

“Commercial surrogacy is illegal in many European countries, so couples there go to the U.S. to have babies,” she says. “Show me the stories saying American women are being exploited by Europeans. It’s only because we are Indians that this is an issue.”

Last year, Patel bought a building that had housed a local tax office and converted it to a dormitory. The walls, painted pink, are mostly bare. A poster of Jesus is tacked up in one bedroom. Women who stay here eat twice a day and frequently get eggs and milk — luxuries in India.

A group of eight surrogates sits inside, chatting under a ceiling fan and watching TV. 

Manissa Makwan is seven months pregnant and is preparing for her baby shower, when her baby’s genetic parents and the clinic would present her with gifts, complementing her fee of 300,000 rupees ($6,750 Canadian.).

A year ago, Makwan’s husband, a day labourer who made about $1 a day, died of cancer and left her to raise their three daughters, now 16, 12 and 7.

“No one offered any help. There was nothing,” the 33-year-old from the Gujarati village of Bhardur says in an interview conducted without Patel’s staff.

Makwan plans to use the money she makes from this baby to buy a new home. Next year she’d like to have another surrogate child.

“Some people used to comment when they saw me first pregnant, saying ‘look at her’ but I don't care,” Makwan says. “This is helping my girls.”

Another woman, Panash, 30, says she used money from her first surrogacy last year to renovate her family’s home. “This is not money we could ever hope to make otherwise,” she says smiling, smoothing her yellow sari over a slightly swelling belly.

A few feet away, past the brick wall that surrounds the dormitory, a group of woman work in 44C heat, stacking bricks on their heads to carry to a work site. 

“This is not bad,” Panash says.

Not every surrogacy, of course, has a happy ending.

In 2008, police broke up a ring involving doctors, nurses and hospitals that had performed an estimated 500 illegal organ transplants for rich foreigners and Indians. Most of the donors were poor labourers who were sometimes forced at gunpoint to surrender their organs.

Critics allege surrogates are similarly mistreated.

 In a case that prompted India to start tightening its surrogacy rules, a Japanese couple paid a surrogate in 2008 to carry their child, conceived with the husband’s sperm and an anonymous donor’s egg. The Japanese couple divorced before the girl was born; the ex-wife decided she no longer wanted the child, but her ex-husband did. Indian law stipulates a mother must be present if a baby is to obtain a passport.

In another case, Germany refused to give passports to twins borne by an Indian surrogate for a German couple because German law uses the nationality of the birth mother as grounds for granting citizenship to children. 

“All you have right now is a contract between foreign parents and the surrogate that’s drafted by the clinic,” says the diplomat who described the Canadian case. “When you are talking about granting citizenship and moving an infant overseas to a new country, it’s not enough.”

The Times of India reported on April 12 that due to demand for surrogates some clinics are trolling for women in the slums of Mumbai, the setting of the movie Slumdog Millionaire. 

“Of course we don’t do that,” says Dr. Sudhir Ajja, founder of Surrogacyindia.com, who runs a fertility clinic in Mumbai. Many slum residents are undocumented and clinics “wouldn’t invest in a woman and implant someone’s fertilized egg when we don’t know who they really are or where they live.”

Yet the surrogacy business is more competitive than ever. The number of fertility facilities has tripled since 2005, and some doctors may look to cut prices to attract business. Hiring women from slums would be one way to do that, a fertility doctor in New Delhi concedes.

“As long as there is no law, anything can be done.”

Sitting in an exam room in a Mumbai fertility clinic, Aruna Rohit Mehra, 28, explains how carrying a child for a U.S. couple will help her family move to a better neighbourhood. She runs a nursery for eight local kids and her husband works as a manager in a tire factory. Together they make a respectable $2,000 a month.

“We have a 10-year-old girl and we want the best for her,” Mehra says. “I’d like her to go to college one day but we don’t have the money. If I carry two babies for another couple, we can pay for that. I don’t think anyone who says I’m being exploited understands that. I’m not ashamed of this. I may not be paid what a woman in the U.S. is paid, but it’s better than what I make now. A lot better.”
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